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§1.943

(a) Inability to collect any substantial
amount. Collection action may be ter-
minated on a claim when it becomes
clear that VA cannot collect or enforce
collection of any significant amount
from the debtor, having due regard for
the judicial remedies available to the
agency, the debtor’s future financial
prospects, and the exemptions avail-
able to the debtor under State and Fed-
eral law. In determining the debtor’s
inability to pay, the following factors,
among others, shall be considered: Age
and health of the debtor, present and
potential income, inheritance pros-
pects, the possibility that assets have
been concealed or improperly trans-
ferred by the debtor, the availability of
assets or income which may be realized
by means of enforced collection pro-
ceedings.

(b) Inability to locate debtor. The debt-
or cannot be located, no security re-
mains to be liquidated, the applicable
statute of limitations has run, and the
prospects of collecting by offset are too
remote.

(c) Death of debtor. The debtor is de-
termined to be deceased and the Gov-
ernment has no prospect of collection
from his/her estate.

(d) Cost will exceed recovery. The cost
of further collection effort is likely to
exceed the amount recoverable.

(e) Claim legally without merit. Collec-
tion action should be terminated on a
claim whenever it is determined that
the claim is legally without merit.

(f) Claim cannot be substantiated by
evidence. VA will terminate collection
action on once asserted claims because
of lack of evidence or unavailability of
witnesses only in cases where efforts to
induce voluntary payment are unsuc-
cessful.

(g) Discharge in bankruptcy. Gen-
erally, VA shall terminate collection
activity on a debt that has been dis-
charged in bankruptcy, regardless of
the amount. VA may continue collec-
tion activity, subject to the provisions
of the Bankruptcy Code, for any pay-
ments provided under a plan of reorga-
nization. Offset and recoupment rights
may survive the discharge of the debt-
or in bankruptcy and, under some cir-
cumstances, claims also may survive
the discharge.

38 CFR Ch. I (7-1-15 Edition)

(h) Before terminating collection ac-
tivity, VA should have pursued all ap-
propriate means of collection and de-
termined, based upon the results of the
collection activity, that the debt is
uncollectible. Termination of collec-
tion activity ceases active collection of
the debt. The termination of collection
activity does not preclude VA from re-
taining a record of the account for pur-
poses of:

(1) Selling the debt, if the Secretary
of the Treasury determines that such
sale is in the best interests of the
United States;

(2) Pursuing collection at a subse-
quent date in the event there is a
change in the debtor’s status or a new
collection tool becomes available;

(3) Offsetting against future income
or assets not available at the time of
termination of collection activity; or

(4) Screening future applicants for
prior indebtedness.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501)

[32 FR 2615, Feb. 8, 1967, as amended at 52 FR
42111, Nov. 3, 1987; 69 FR 62200, Oct. 25, 2004]

§1.943 Exception to termination.

When a significant enforcement pol-
icy is involved, or recovery of a judg-
ment is a prerequisite to the imposi-
tion of administrative sanctions, VA
may refer debts for litigation even
though termination of collection activ-
ity may otherwise be appropriate.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501)
[69 FR 62200, Oct. 25, 2004]

§1.944 Discharge of indebtedness; re-
porting requirements.

(a) Before discharging a delinquent
debt (also referred to as a close out of
the debt), VA shall take all appropriate
steps to collect the debt in accordance
with 31 U.S.C. 3711(g), including, as ap-
plicable, administrative offset, tax re-
fund offset, Federal salary offset, refer-
ral to Treasury or Treasury-designated
debt collection centers or private col-
lection contractors, credit bureau re-
porting, wage garnishment, litigation,
and foreclosure. Discharge of indebted-
ness is distinct from termination or
suspension of collection activity under
§§1.940 through 1.943 and is governed by
the Internal Revenue Code (see 26
U.S.C. 6050P). When collection action
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on a debt is suspended or terminated,
the debt remains delinquent and fur-
ther collection action may be pursued
at a later date in accordance with the
standards set forth in §§1.900 through
1.953. When VA discharges a debt in full
or in part, further collection action is
prohibited. Therefore, VA should make
the determination that collection ac-
tion is no longer warranted before dis-
charging a debt. Before discharging a
debt, VA must terminate debt collec-
tion action.

(b) Upon discharge of an indebted-
ness, VA must report the discharge to
the Internal Revenue Service (IRS) in
accordance with the requirements of 26
U.S.C. 6050P and 26 CFR 1.6050P-1. VA
may request Treasury or Treasury-des-
ignated debt collection centers to file
such a discharge report to the IRS on
VA’s behalf.

(c) When discharging a debt, VA must
request that any liens of record secur-
ing the debt be released.

(d) 31 U.S.C. 3711(1)(2) requires agen-
cies to sell a delinquent nontax debt
upon termination of collection action
if the Secretary of the Treasury deter-
mines such a sale is in the best inter-
ests of the United States. Since the dis-
charge of a debt precludes any further
collection action (including the sale of
a delinquent debt), VA may not dis-
charge a debt until the requirements of
§3711(i1)(2) have been met.

(Authority: 31 U.S.C. 3711; 38 U.S.C. 501)
[69 FR 62200, Oct. 25, 2004]

§1.945 Authority to suspend or termi-
nate collection action on certain
benefit indebtedness; authority for
refunds.

(a) The Secretary of Veterans Affairs
(Secretary) may suspend or terminate
collection action on all or any part of
an indebtedness owed to VA by a mem-
ber of the Armed Forces who dies while
on active duty, if the Secretary deter-
mines that such suspension or termi-
nation of collection is appropriate and
in the best interest of the United
States.

(b) The Secretary may terminate col-
lection action on all or any part of an
amount owed to the United States for
an indebtedness resulting from an indi-
vidual’s participation in a benefits pro-
gram administered by the Secretary,

§1.945

other than a program as described in
paragraph (h) of this section, if the
Secretary determines that such termi-
nation of collection is in the best inter-
est of the United States. For purposes
of this paragraph, an individual is any
member of the Armed Forces or vet-
eran who dies as a result of an injury
incurred or aggravated in the line of
duty while serving in a theater of com-
bat operations in a war or in combat
against a hostile force during a period
of hostilities on or after September 11,
2001.

(c) For purposes of this section:

(1) Theater of combat operations means
the geographic area of operations
where the Secretary in consultation
with the Secretary of Defense deter-
mines that combat occurred.

(2) Period of hostilities means an
armed conflict in which members of
the United States Armed Forces are
subjected to danger comparable to dan-
ger to which members of the Armed
Forces have been subjected in combat
with enemy armed forces during a pe-
riod of war, as determined by the Sec-
retary in consultation with the Sec-
retary of Defense.

(d) The Secretary may refund
amounts collected after the death of a
member of the Armed Forces or vet-
eran in accordance with this paragraph
and paragraph (e) of this section.

(1) In any case where all or any part
of a debt of a member of the Armed
Forces, as described under paragraph
(a) of this section, was collected, the
Secretary may refund the amount col-
lected if, in the Secretary’s determina-
tion, the indebtedness would have been
suspended or terminated under author-
ity of 31 U.S.C. 3711(f). The member of
the Armed Services must have been
serving on active duty on or after Sep-
tember 11, 2001. In any case where all
or any part of a debt of a covered mem-
ber of the Armed Forces was collected,
the Secretary may refund the amount
collected, but only if the Secretary de-
termines that, under the circumstances
applicable with respect to the deceased
member of the Armed Forces, it is ap-
propriate to do so.

(2) In any case where all or any part
of a debt of a covered member of the
Armed Forces or veteran, as described
under paragraph (b) of this section, was
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